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Small Business Administration Regulations

The SBA defines good faith effort in 13 CFR 125.3(d)(3) as:

“Evidence that a large business prime contractor has made a good faith effort to comply with its subcontracting plan or other subcontracting responsibilities includes supporting documentation that:
(i) The contractor performed one or more of the actions described in paragraph (b) of this section, as appropriate for the procurement;
(ii) Although the contractor may have failed to achieve its goal in one socioeconomic category, it over-achieved its goal by an equal or greater amount in one or more of the other categories; or
(iii) The contractor fulfilled all of the requirements of its subcontracting plan.”

So what does this mean?  Let’s break paragraph (d)(3) down:
· First, did the contractor perform one or more of the following actions identified in paragraph (b)(3),  Efforts to provide the maximum practicable subcontracting opportunities for small business concern may include, as appropriate for the procurement, one or more of the following nine actions:
· Breaking out contract work items into economically feasible units, as appropriate, to facilitate small business participation;
· Conducting market research to identify small business subcontractors and suppliers through all reasonable means, such as performing online searches via the System for Award Management (SAM) (or any successor system), posting Notices of Sources Sought and/or Requests for Proposal on SBA's SUB-Net, participating in Business Matchmaking events, and attending pre-bid conferences;
· Soliciting small business concerns as early in the acquisition process as practicable to allow them sufficient time to submit a timely offer for the subcontract;
·  Providing interested small businesses with adequate and timely information about the plans, specifications, and requirements for performance of the prime contract to assist them in submitting a timely offer for the subcontract;
· Negotiating in good faith with interested small businesses
·  Directing small businesses that need additional assistance to SBA;
· Assisting interested small businesses in obtaining bonding, lines of credit, required insurance, necessary equipment, supplies, materials, or services;
· Utilizing the available services of small business associations; local, state, and Federal small business assistance offices; and other organizations; and
· Participating in a formal mentor-protégé program with one or more small-business protégés that results in developmental assistance to the protégés.
· If the contractor failed to achieve its goal in one socio-econ category, did it overachieve by an equal or greater amount in one or more other categories?
· Did the contractor fulfill all of the requirements of the subcontracting plan?


Subcontracting Orientation and Assistance (SOAR) Reviews- conducted by SBA CMR
(4) Any contractor that receives a marginal or unsatisfactory rating must provide a written corrective action plan to SBA, or to both SBA and the agency that conducted the compliance review if the agency conducting the review has an agreement with SBA, within 30 days of its receipt of the official compliance report.
(5) Any contractor that fails to comply with paragraph (f)(4) of this section, or any contractor that fails to demonstrate a good-faith effort, as set forth in paragraph (d) of this section:
(i) May be considered for liquidated damages under the procedures in 48 CFR 19.705-7 and the clause at 52.219-16; and
(ii) Shall be in material breach of such contract or subcontract, and such failure to demonstrate good faith must be considered in any past performance evaluation of the contractor. This action shall be considered by the contracting officer upon receipt of a written recommendation to that effect from the CMR. The CMR's recommendation must include a copy of the compliance report and any other relevant correspondence or supporting documentation. Furthermore, if the CMR has a reasonable basis to believe that a contractor has made a false statement to an employee or representative of the Federal Government, or to an employee or representative of the prime contractor, the CMR must report the matter to the SBA Office of Inspector General. All other concerns as to whether a prime contractor or subcontractor has complied with SBA regulations or otherwise acted in bad faith may be reported to the Area Government Contracting Office where the firm is headquartered.

