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SBA Final Rule for Task and Delivery Order Contracts

The SBA Final Rule (effective December 31, 2013) which promulgated various sections
of the Small Business Jobs Act of 2010 into 13 CFR.

Preamble Page 6118 lower portion of middle section:

While the changes in NAICS code assignments will improve the reliability of the data,
leading to greater transparency, SBA acknowledges that these changes will require a
significant planning and implementation effort. Not only will the changes in NAICS code
assignment levels impact central government procurement data systems, such as the
FPDS, they will also impact systems at each agency—frequently multiple systems
within a single agency. ldentifying the impacts to systems and planning for this level of
change is a significant undertaking that will require analyses of interdependencies to
ensure efficient and cost-effective implementation. A change of this magnitude is
estimated to take as many as five years to fully implement across the myriad of
interdependent government systems. The Federal Acquisition Institute and the
Defense Acquisition University will have to revise curriculum and agencies will have to
engage in an extensive retraining effort of their acquisition workforce. The funding for
this initiative, both for the agencies and the IAE, will need to be addressed across
government.

Note: Part of the process for implementing these significant changes is promulgation of
the new SBA regulations into the FAR. Look for status (FAR Open Cases Report) on
FAR case 2014-002 (promulgating the SBA regulation changes for sections 1311 and
1331 of the Small Business Jobs Act of 2010)

SBA regulation change highlights impacting FSS orders**
**Remember, changes in these regulations have not been promulgated to the FAR yet
as of 6-09-2016.

13 CFR 121.402(c)(2)(ii), 2(i)&(ii)
(Note: (c)(1)(ii) below applies to awarding the FSS Contract itself)

(ii) Divide the solicitation into discrete categories (such as Contract Line Item Numbers
(CLINSs), Special Iltem Numbers (SINs), Sectors, Functional Areas (FAS), or the
equivalent), and assign each discrete category the single NAICS code and
corresponding size standard that best describes the principal purpose of the goods or
services to be acquired under that category (CLIN, SIN, Sector, FA or equivalent) as set
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forth in paragraph (b) of this section. A concern must meet the applicable size
standard for each category (CLIN, SIN, Sector, FA or equivalent) for which it
seeks an award as a small business concern.

(2)(i) The contracting officer must assign a single NAICS code for each order
issued against a Multiple Award Contract. When placing an order under a Multiple
Award Contract with multiple NAICS codes, the contracting officer must assign the
NAICS code and corresponding size standard that best describes the principle purpose
of each order. In cases like the GSA Schedule, where an agency can issue an order
against multiple SINs with different NAICS codes, the contracting officer must select
the single NAICS code that best represents the acquisition.

(i) With respect to an order issued against a multiple award contract, an agency will
receive small business credit for goaling only if the business concern awarded the
order has represented its status as small for the underlying multiple award
contract for the same NAICS code as that assigned to the order, provided
recertification has not been required or occurred for the contract or order.

13 CFR 121.404 (a)(1)(ii)

(i) SBA determines size at the time of initial offer (or other formal response to a
solicitation), which includes price, for a Multiple Award Contract based upon the size
standard set forth for each discrete category (e.g., CLIN, SIN, Sector, FA or equivalent)
for which a business concern submits an offer and represents it is small for the Multiple
Award Contract as set forth in §121.402(c)(i)(B). If the business concern submits an
offer for the entire Multiple Award Contract, SBA will determine whether it meets the
size standard for each discrete category (CLIN, SIN, Sector, FA or equivalent). If a
business is small at the time of offer for a discrete category on the Multiple Award
Contract, it is small for each order issued against that category with the same
NAICS code and corresponding size standard, unless a contracting officer requests
a new size certification in connection with a specific order.
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SBA Office of Hearings and Appeals (OHA)

SBA OHA has consistently ruled size protest appeals on orders under multiple award
contracts based on the following timelines regulations:

13 CFR 121.1004 Timeliness Under Long-Term Contracts (which includes FSS)

e First, an interested party may protest a size certification made at the time
the long-term contract is initially awarded. (13 CFR 121.1004(a)(3)(i))

e Second, an interested party may protest a size certification made at the
time the long-term contract option is exercised (13 CFR
121.1004(a)(3)(ii))

e Third, an interested party may protest a size certification “...in response
to a contracting officer’s reguest for size certifications in connection
with an individual order...” (13 CFR 121.1004(a)(3)(iii))

SBA OHA Decision highlights

Non FSS ID/IQ's:

SBA No. S1Z-5177 SIZE APPEALS OF: SAFETY AND ECOLOGY CORPORATION,
APPELLANT

SBA No. S1Z-5207 SIZE APPEAL OF: QUANTUM PROFESSIONAL SERVICES, INC.,
APPELLANT

FSS BPA
SBA No. SIZ-5562 SIZE APPEAL OF: TOTAL SYSTEMS TECHNOLOGIES
CORPORATION, APPELLANT

Comment on the above decisions: Each decision resulted in (among other issues)
the size protests being determined untimely. The untimeliness decision is consistently
based on a finding that the Contracting Officer (CO) did not explicitly require a size re-
certification for the order.

Recommendation: It is clear that if the ordering agency Contracting Officer intends to
require a size re-certification for an individual order, the order solicitation must explicitly
convey that intent. While silence on re-certification intent can be assumed it is not being
sought, it is a best practice for the Ordering Agency CO to clarify this intent in the order
RFQ. Doing so removes any doubt to question whether or not the order solicitation
requires a size re-certification for that order.
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